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TAXES 
 
Senate Finance Working Groups on Tax 
Reform to Report Recommendations on 
July 7 
 
Key Points:  

 The Senate Finance Working Groups’ 
deadline on recommendations was extended to 
July 7, although it remains unclear what 
information will be made available to the 
public 

 
The five Senate Finance Committee Tax 
Reform Working Groups will report their 
finance working groups will now report their 
recommendations on July 7. Some of the 
working group recommendations may be kept 
confidential; however others are expected to be 
released to the public, although the style and 
details in each will vary. The recommendations 
for International Tax Reform are also expected 
to offer an outline of possible tax reform, 
without specific details or rates.  
 

Highway Trust Fund Continues to be 
Focus of House Ways and Means and 
Senate Finance Committees 
 
Key Points:  

 House Ways and Means Republicans are 
interested in using repatriation to transition to 
territorial tax system as outlined in former 
Chairman Camp’s 2014 tax reform 
discussion draft. 

 The business community adamantly opposes 
repatriation, sends letters stating as much to 
Republican members of the Committee   

 
With the current Highway Trust Fund (HTF) 
extension set to expire July 31 and another 

This Week in Congress 

 House – The House passed the legislative vehicle for Trade Adjustment Authority; the 
“Protecting Seniors’ Access to Medicare Act of 2015” (H.R. 1190); the “TSCA 
Modernization Act of 2015” (H.R. 2576); and the “Ratepayer Protection Act of 
2015” (H.R. 2042). The House began consideration of the “Department of the 
Interior, Environment, and Related Agencies Appropriations Act, 2016” (H.R. 
2822). 

 Senate – The Senate passed TPA legislation (H.R. 2146) and the “Trade Preferences 
Extension Act” (H.R. 1295) with an amendment adding Trade Adjustment Assistance.  

 
Next Week in Congress 

 House – The House will be in recess.  

 Senate – The Senate will be in recess.  
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short-term extension expected, Senate and 
House Republicans continue to disagree on the 
length of such extension. Key House 
Republicans support an extension through 
December 2015, while Senate leaders are 
calling for a more long-term extension. Senator 
John Thune (R-SD) cautioned against revisiting 
the HTF in a presidential election year, saying it 
“gets very complicated” and “this is the kind of 
issue that if we can get a longer-term solution 
for, we ought to do that…[a]nd then hopefully 
in a new Administration we’ll come up with a 
long-term, multiyear bill.” 
 
The Senate Finance and House Ways and 
Means Committees held another round of 
hearings on HTF financing options, with the 
House Ways and Means Committee’s Select 
Revenue Measures Subcommittee hearing 
focusing on repatriation of foreign earned 
incomes to fund the HTF. Some Republican 
members came out in support of former House 
Ways and Means Chairman Dave Camp’s (R-
MI) plan to use repatriation to transition to a 
territorial tax system, while others expressed 
concern for the complexity associated with 
transforming to a new international tax system. 
Representative Pat Tiberi (R-OH) asserted that 
repatriation to fund the HTF is currently the 
only idea that can win a majority of votes in the 
House, calling it “probably the best option 
right now.”  
 
As some in the business community, including 
the National Association of Manufactures, the 
Business Roundtable, and coalitions, came out 
with strong opposition to repatriation, 
Subcommittee Chairman Dave Reichert (R-
WA) said it is one of a number of funding 
options, reporting that “there are a lot of ideas 
on the table” and the Committee “will continue 
to look at all the options.” Finance Committee 
Chairman Orrin Hatch (R-UT) remains 

opposed to using repatriation to finance the 
HTF.  
 
The Finance Committee hearing looked at state 
examples of employing public-private 
partnerships and new classes of tax-exempt 
bonds to finance infrastructure building.  A 
Joint Committee on Taxation (JCT) report 
found public-private partnerships and tax-
exempt bonds could help fill the financing gap 
in the Highway Trust Fund (HTF). 
 
Tax Legislation Introduced 
 
The “Master Limited Partnership Parity Act” 
(S. 1656) which would extend a tax break 
reserved for the fossil fuel industry to 
renewable energy sources was reintroduced in 
both the House and Senate this week. It would 
allow the renewable energy industry the right to 
form master limited partnerships (MLPs), a 
business structure that is taxed as a partnership 
but with ownership interests that are traded like 
corporate stock on a market. Specifically, the 
legislation would allow technologies such as 
wind, closed and open loop biomass, solar, 
municipal solid waste, hydropower, marine and 
hydrokinetic, fuel cells and combined heat and 
power to qualify. Senator Chris Coons (D-DE) 

Upcoming Dates 
June 30, 2015: Export-Import Bank 
reauthorization expires 
July 31, 2015: Highway Trust Fund 
patch and MAP-21 extension expires 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
September-October 2015: CBO 
projects that the Department of the 
Treasury will have exhausted its 
extraordinary measures 
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is the lead sponsor in the Senate, and 
Representative Ted Poe (R-TX) is leading the 
bill in the House. The legislation was also 
introduced in the 112th and 113th Congresses, 
and a 2013 Joint Committee on Taxation (JCT) 
estimation scored the bill at $1.3 billion over 10 
years.  
 
Senator Pat Roberts (R-KS) introduced a bill to 
indefinitely renew “bonus depreciation,” which 
allows companies to deduct 50 percent of the 
cost of new equipment up front. Bonus 
depreciation was enacted temporarily as part of 
the 2008 stimulus. Roberts said in a statement 
that the legislation “will provide much needed 
certainty in the tax code so businesses can 
better plan investments that create more jobs 
and growth in our communities.” A 2014 JCT 
estimate scored permanent depreciation at $276 
billion over a 10 year window. Senators Johnny 
Isakson (R-GA), Roy Blunt (R-MO) and Pat 
Toomey (R-PA) are cosponsoring the bill.  
 
Senate Finance Committee Ranking Member 
Ron Wyden (D-OR) introduced the “Offshore 
Reinsurance Tax Fairness Act” to stop hedge 
funds from creating faux insurance companies 
abroad to avoid paying taxes. Under the 
legislation, companies with insurance liabilities 
less than 10 percent of its assets would not be 
considered actual insurers, and those with 
assets between 10 and 25 percent would 
depend on the company’s individual 
circumstances. The Department of the 
Treasury took a step toward addressing the 
practice in April, and asked the public for 
comments on how to devise a rule that would 
reliably distinguish between real and “phony” 
insurers. 
 
Ways & Means Committee Ranking Member 
Sander Levin (D-MI) and Senator Tammy 
Baldwin (D-WI) introduced the “Carried 
Interest Fairness Act of 2015” (H.R. 2889) to 

end the carried interest ‘loophole’ which allows 
certain investment fund managers to use a 20 
percent tax long-term capital gains rate on 
income received as compensation, rather than 
the standard rate of up to 39.6 percent. The 
House has passed legislation to address the 
carried interest loophole on four previous 
occasions, the most recent being in 2010, as an 
amendment to the Senate-passed 
Unemployment Compensation Extension Act 
of 2010. 
 
Representative Jim Renacci (R-OH) introduced 
the “Partnership Audit Simplification Act of 
2015” (H.R.2821) to amend partnership audit 
rules in the Internal Revenue Code to revise 
rules for audits of large for-profit partnerships. 
The bill allows items of partnership income, 
gain, loss, deductions, or credits to be 
determined at the partnership level, instead of 
for each individual partner, and makes 
adjustments to partnership taxes applicable in 
the tax year in which such adjustments are 
finalized. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this report.     
 
TRADE 
 
Senate Passes Trade Promotion Authority 
and Trade Assistance Authority; House 
Passes TAA; Both Bills Sent to President 
Obama  
 
Key Points: 

 Key trade legislation that aligned Republicans 
with President Obama passed both the House 
and Senate this week and was sent to the 
President for his signature.  

 
The Senate passed trade promotion authority 
by a 60-38 vote on June 24, giving President 
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Barack Obama the authority to submit trade 
agreements to Congress for an expedited, up-
or-down vote without amendments. The 
Senate also approved trade adjustment 
assistance legislation by voice vote, and the bill 
was then sent to the House and passed by a 
286-138 vote. Obama is expected to sign both 
bills within days.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this report.     
 
FINANCIAL SERVICES 
 
Supreme Court Upholds “Disparate 
Impact” Doctrine in Housing Law 
 
Key Points:  

 In a 5-4 ruling, the Supreme Court upheld 
the “disparate impact” doctrine in housing 
law meaning that those filing housing 
discrimination suits do not have to show they 
were victims of intentional abuse.  

 
On June 25, the Supreme Court, in a 5 to 4 
ruling, upheld the “disparate impact” doctrine 
in housing law. In the ruling the Court 
explained “a plaintiff bringing a disparate 
impact claim challenges practices that have a 
‘disproportionately adverse effect on 
minorities’ and are otherwise unjustified by a 
legitimate rationale.” In the case before the 
Supreme Court, a Texas-based nonprofit 
corporation alleged that the Texas Department 
of Housing had “caused continued segregated 
housing patterns by allocating too many tax 
credits to housing in predominantly black 
inner-city areas and too few in predominantly 
white suburban neighborhoods.” The state of 
Texas argued that the plaintiffs were required 
to prove “intentional discrimination.” Writing 
for the Majority, Justice Anthony Kennedy, 
joined by Justices Ruth Bader Ginsberg, 

Stephen Breyer, Sonia Sotomayor, and Elena 
Kagan, suggested the 1988 amendments to the 
Fair Housing Act (FHA), “signal that Congress 
ratified such liability.” Kennedy wrote, 
“Congress knew that all nine Courts of Appeals 
to have addressed the question had concluded 
the FHA encompassed disparate impact claims, 
and three exemptions from liability in the 1988 
amendments would have been superfluous had 
Congress assumed that disparate impact liability 
did not exist under the FHA.” Kennedy noted 
that “[d]isparate-impact liability mandates the 
‘removal of artificial, arbitrary, and unnecessary 
barriers,’ not the displacement of valid 
governmental policies.” He further held that 
“[m]uch progress remains to be made in our 
Nation’s continuing struggle against racial 
isolation” and “[t]he Court acknowledges the 
Fair Housing Act’s continuing role in moving 
the Nation toward a more integrated society.”  
 
Following the ruling, House Financial Services 
Committee Chairman Jeb Hensarling (R-TX), 
stated that “discrimination in housing and 
lending on the basis of race, sex or other 
prohibited factors is morally repugnant.”  He 
suggested “inventing discrimination through a 
disparate impact theory, however, is not a 
helpful tool in fighting discrimination.” He 
stated that “disparate impact with have 
predictable, negative consequences for all 
Americans who experience a less competitive 
and more expensive market for housing and 
credit – all without providing any meaningful 
support for the fight against actual 
discrimination.” 
 
House Financial Services Taskforce on 
Terrorism Financing Examines the 
Security of the U.S. Financial Sector 
 
Key Points: 

 The House Financial Services Committee’s 
Taskforce on Terrorism Financing met to 
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examine the security of the U.S. financial 
sector, the need for beneficial ownership 
disclosure, and the need for global standards 
to combat terrorism.   

 
On June 24, the House Financial Services 
Committee’s Taskforce on Terrorism 
Financing held a hearing entitled “Evaluating 
the Security of the U.S. Financial Sector.” The 
hearing focused on the issue of beneficial 
ownership; the need for global standards to 
combat terrorism; and ways to combat financial 
terrorism. Taskforce Chairman Michael 
Fitzpatrick (R-PA) stated the U.S. financial 
sector is “too important for this Taskforce to 
overlook” when seeking to address the nexus 
of terrorism and finance. He stated many 
groups exploit U.S. weaknesses and “gray 
areas”, and noted issues with beneficial 
ownership and “weak” incorporation laws.  
 
Ranking Member Stephen Lynch (D-MA) 
stated that as terrorists update their financing 
operation, the U.S. must reevaluate the strength 
of its countermeasures and also maintain a 
robust framework to detect and prevent 
cybersecurity intrusions.  
 
Fitzpatrick noted the Department of the 
Treasury issued a Notice of Proposed 
Rulemaking (NPRM) on beneficial ownership. 
New York County District Attorney Cyrus 
Vance noted that current law does not allow 
state prosecutors to obtain beneficial 
ownership information from the IRS. He stated 
the proposal is a step but there needs to be a 
“50 state” solution to this where beneficial 
ownership is required upon incorporation.  
 
Representative Peter King (R-NY) noted the 
“Incorporation Transparency and Law 
Enforcement Assistance Act” (H.R.3331) 
introduced by Representative Carolyn Maloney 
(D-NY) in the previous Congress related to 

beneficial ownership. The bill would have 
required a corporation to file information 
about beneficial ownership with the Treasury 
Department if the corporation formed in a 
state with no such system. He asked how much 
of a burden this bill would impose. Vance 
stated the additional burden placed on a 
corporation seems a small price to pay when 
the benefit is law enforcement being able to 
prosecute crimes related to terrorism. He stated 
there were many who supported the Senate bill 
on beneficial ownership.  
 
House Financial Services Subcommittee 
Considered Discrimination at the CFPB 
 
Key Points: 

 The House Financial Services Committee’s 
Subcommittee on Oversight and Investigations 
looks at allegations of discrimination at the 
CFPB.  Democrats Members suggest the 
hearing is another attack on the CFPB.  

 
On June 25, the House Financial Services 
Committee’s Oversight and Investigations 
Subcommittee held a hearing entitled 
“Examining Continuing Allegations of 
Discrimination and Retaliation at the 
Consumer Financial Protection Bureau.” The 
hearing focused on allegations of 
discrimination at the Consumer Financial 
Protection Bureau (CFPB).  Subcommittee 
Ranking Member Al Green (D-TX) suggested 
the Subcommittee should hold a hearing to also 
look at discrimination in the banking sector.  
The hearing included a heated debate, with 
Democrats on the Subcommittee suggesting 
that this topic is being used to “eliminate the 
CFPB.” 
 
Chairman Sean Duffy (R-WI) in a statement 
explained this is the fifth hearing of this 
Subcommittee on allegations of discrimination 
and retaliation at the CFPB. He stated the 
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CFPB has the “worst track record” of 
protecting its employees from discrimination of 
all of the federal agencies. He suggested there is 
a growing consensus that CFPB Director 
Richard Cordray is responsible for his 
managers’ racism and should be fired. Ranking 
Member Al Green (D-TX) suggested if the 
Subcommittee can look at the CFPB then they 
should be looking at the discrimination 
throughout the banking industry. Full 
Committee Ranking Member Maxine Waters 
(D-CA) suggested the Majority would like to 
destroy the CFPB, and that the Majority is 
using discrimination as a means to “take down” 
the CFPB.  She suggested the issue is “getting 
mixed up” in the politics of the Committee. 
Full Committee Chairman Jeb Hensarling (R-
TX) stated this Committee is the only line of 
defense against discrimination in the CFPB. 
Hensarling stated this cannot be “swept under 
the rug” just because it is taking place at a 
“sainted” government agency. 
 
IOSCO Chairman Greg Medcraft Speaks 
on Regulation of Large Funds and Asset 
Managers 
 
Key Points: 

 In a speech in Washington, D.C., IOSCO 
Chairman Greg Medcraft expressed concern 
that the international regulatory community 
may have underestimated the effectiveness of 
existing regulatory tools over asset managers, 
such as redemption restrictions, liquidity risk 
management, and leverage limits. 

 
On June 22, International Organization of 
Securities Commissions (IOSCO) Chairman 
Greg Medcraft spoke at a National Press Club 
event regarding the international regulatory 
approach to large funds and asset managers.  
 
Medcraft said IOSCO has worked with the 
Financial Stability Board (FSB) and the Basel 

Committee “more intensely than ever before.” 
He stated that the agenda has been driven by 
“financial stability and systemic risk 
considerations”, but he suggested there has 
been little focus on how market-based 
financing can promote growth. He expressed 
concern that the international regulatory 
community may have underestimated the 
effectiveness of existing regulatory tools to 
address asset management issues. He also 
observed that the tools developed since the 
financial crisis have been based off of tools 
used by prudential regulators, not market 
regulators. He stated IOSCO has concerns with 
the regulatory developments since the crisis, 
and that the regulation of markets should 
ensure risks are accurately priced and 
participants act with integrity, and that 
regulation should not stifle risk taking.  
 
Medcraft said mutual fund investors are 
generally in for “the long haul” and tolerate 
short-term fluctuations. He stated that it is 
worthwhile to examine certain activities of asset 
managers, expressing support for FSB’s 
research in this area. However, he said 
regulators should not look to implement new 
solutions before examining or refining existing 
tools, such as redemption restrictions, liquidity 
risk management, and leverage limits. In 
addition, he stated that tools for banking and 
insurance should not be the starting point for 
the regulation of asset managers. Medcraft said 
IOSCO is also studying the risks and the 
structural issues in bond markets around the 
world. He noted that IOSCO is also examining 
leverage, liquidity risk management, and the 
transfer of investment mandates in times of 
stress. He emphasized that asset management 
must be regulated differently than banks.  
 
Senate Banking Committee Holds Briefing 
on the National Flood Insurance Program 
Key Points: 
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 A majority investigative staff review of the 
NFIP’s handling of Hurricane Sandy 
concluded that there was “no persuasive 
evidence to support the existence either of any 
general incentive to underpay policyholders or of 
any practice of doing so.” 

 
On June 23, the Senate Banking Committee 
held a briefing to discuss the results of the 
majority investigative staff’s oversight review of 
the National Flood Insurance Program (NFIP). 
The majority staff discussed their report 
entitled, “Assessing and Improving Flood 
Insurance Management and Accountability in 
the Wake of Superstorm Sandy.” The staff 
review of the NFIP “was undertaken in light of 
concerns that structural flaws in the NFIP had 
led to contributed to underpaying flood 
insurance claims in the wake of Superstorm 
Sandy”, but the report concluded that there 
was “no persuasive evidence to support the 
existence either of any general incentive to 
underpay policyholders or of any practice of 
doing so.” 
 
Chairman Richard Shelby (R-AL) noted that 
the Committee would call on the Administrator 
of the Federal Emergency Management Agency 
(FEMA) to testify in the near future. The 
Committee was scheduled to hold a hearing on 
the NFIP on June 24, but that hearing has been 
postponed. 
 
Ranking Member Sherrod Brown (D-OH) said 
concerns have been raised that NFIP handled 
claims poorly, including reports of fraud and 
“reprehensible gamesmanship from one 
engineering company.” He expressed interest in 
learning what went wrong in the processing of 
claims and what can be done to improve the 
program, noting that NFIP is up for 
reauthorization in 2017.  
 

Senator Charles Schumer (D-NY) stated that 
he disagrees with the report’s finding that there 
is not an underpayment bias at NFIP. He said 
underpayments which were corrected were not 
included in the error data FEMA reported. He 
suggested that NFIP’s structure is overly 
complex and in need of reform. He said there 
is overlap between the recommendations in the 
Committee report and reforms he has pushed 
for in the past.  
 
Upcoming Events 
 
July 1 
SEC Open Meeting: The Securities and 
Exchange Commission (SEC) will hold an 
open meeting to consider item which would 
“propose amendments under Section 10D of 
the Exchange Act, as added by Section 954 of 
the Dodd-Frank Wall Street Reform and 
Consumer Protection Act, to require the 
national securities exchanges and national 
securities associations to prohibit the listing of 
any security of an issuer that is not in 
compliance with Section 10D’s requirements 
for the recovery of incentive-based 
compensation.” 
 
July 10 
Advisory Committee on Community 
Banking: The Federal Deposit Insurance 
Corporation (FDIC) will hold a meeting of its 
Advisory Committee on Community Banking. 
 
July 13 
Fixed Income: Representative Randy 
Neugebauer (R-TX), Chairman of the House 
Financial Services Committee’s Subcommittee 
on Financial Institutions and Consumer Credit, 
will host a roundtable to discuss how liquidity 
in the fixed income market “is affected by 
various regulatory impediments.” The 
scheduled panelists for the roundtable include: 
The Honorable Daniel Gallagher, 
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Commissioner, U.S. Securities and Exchange 
Commission; The Honorable Sharon Bowen, 
Commissioner, U.S. Commodity Futures 
Trading Commission; Dr. Nellie Liang, 
Director, Office of Financial Stability Policy 
and Research, Federal Reserve Board; Ms. 
Sandie O’Connor, Chief Regulatory Affairs 
Officer, J.P. Morgan Chase & Co.; Ms. 
Kathleen Yoh, Deputy Treasurer of Funding, 
GE Capital; Mr. Kashif Riaz, Managing 
Director of Trading & Liquidity Strategies, 
BlackRock, Inc.; Mr. Dan Leland, Executive 
Vice President, Southwest Securities, Inc.; and 
Dr. Larry Harris, Fred V. Keenan Chair in 
Finance, Marshall School of Business, 
University of Southern California. 
 
July 15 
 
Federal Reserve Semi-Annual Monetary 
Policy Report: The House Financial Services 
Committee will hold a hearing for the Federal 
Reserve’s semi-annual Monetary Policy Report 
to Congress. Federal Reserve Chair Janet 
Yellen will testify. 
 
Made Available to Trade Determination: 
The Commodity Futures Trading 
Commission’s (CFTC) Division of Market 
Oversight will hold a public roundtable to 
discuss the trade execution requirement and the 
process of Made Available to Trade (MAT) 
determinations. The roundtable will consist of 
three panels: (1) approaches to mandatory 
exchange trading in various jurisdictions; (2) 
academic perspectives on, and data-based 
assessment of, MAT; and (3) industry analysis 
of the MAT process. 
 
July 16 
Investor Advisory Committee: The SEC’s 
Investor Advisory Committee will meet to 
discuss: background checks as a means to 
address elder financial abuse; a discussion of 

the Department of Labor’s fiduciary rule 
proposal; a shareholder rights update panel; 
and an investment management panel 
discussion on the disclosure of fees and risks in 
fund products.  
 
Federal Reserve Semi-Annual Monetary 
Policy Report: The Senate Banking 
Committee may hold a hearing for the Federal 
Reserve’s semi-annual Monetary Policy Report 
to Congress. Federal Reserve Chair Janet 
Yellen will testify. 
 
July 17  
Federal Reserve: Federal Reserve Vice 
Chairman Stanley Fischer will speak at the U.S. 
Chamber of Commerce’s Center for Capital 
Markets Competitiveness regarding the Federal 
Reserve’s “near term and long term priorities 
and challenges.” 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
House Passes Bill to Delay EPA GHG 
Rules 
 
Key Points: 

 The House approved a bill that would delay 
implementation of the forthcoming EPA rule 
to reduce greenhouse gas emissions from 
existing power plants.  

 The Obama Administration has warned that 
the President would veto the legislation.   

 
On Wednesday, the House of Representatives 
approved the “Ratepayer Protection Act of 
2015” (H.R. 2042) by a 247–180 vote.  
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The legislation would postpone 
implementation of the Environmental 
Protection Agency’s (EPA) Clean Power Plan, 
a proposed rule issued last year which would 
apply the Clean Air Act (CAA) to limit 
greenhouse gas emissions from existing power 
plants. The EPA intends to issue the final 
version of the rule in August. As proposed in 
June, 2014, the regulations would direct states 
to implement plans that would reduce power 
plant greenhouse gas emissions by 30 percent, 
from 2005 levels, by 2030.   
 
As described in the Energy and Commerce 
Committee report on the legislation (H.Rept. 
114-171), the bill would:  

 “[E]xtend the compliance dates of any 
final rule issued under section 111(d) of 
the CAA addressing CO2 emissions 
from existing fossil fuel-fired electric 
utility generating units, including for 
submittal of State plans.”  

 Establish “that the time period by 
which the compliance dates would be 
extended would be the period of time 
that begins sixty days after the final rule 
appears in the Federal Register, and 
ends on the date on which judgment 
becomes final, and no longer subject to 
further appeal or review, in all actions 
filed during the initial sixty days after 
the rule appears in the Federal Register 
seeking review of the rule, including 
actions pursuant to CAA section 307.” 

 Prohibit the EPA from requiring a State 
“to adopt a State plan, and no State or 
entity within a State shall become 
subject to a Federal plan, pursuant to 
any final rule described in section 2(b), 
if the Governor of the State makes a 
determination, and notifies the EPA 
Administrator, that implementation of 
the State or Federal plan would have a 
significant adverse effect on 1) the 

State’s residential, commercial, or 
industrial ratepayers, taking into 
account the rate increases necessary to 
implement the State or Federal plan, 
and other rate increases that have been 
or are anticipated to be necessary to 
implement other Federal or State 
environmental requirements; or 2) the 
reliability of the State’s electricity 
system, taking into account the effects 
on the State’s existing and planned 
generation and retirements, 
transmission and distribution 
infrastructure, and projected electricity 
demands.”    

 
House Majority Whip Steve Scalise (R-LA) 
explained that the legislation “says let’s slow 
this process down…[and] give[s] States the 
ability to opt out if they realize just how 
devastating it will be not only to the states’ 
economies, but to the taxpayers in each State.”  
 
Some Democrats joined Republicans in 
supporting the legislation. Representative 
Sanford Bishop (D-GA) declared, “I have 
serious concerns that the Environmental 
Protection Agency’s proposed clean power rule 
will be a vast and unprecedented regulatory 
overreach, resulting in high energy costs; loss 
of jobs; and a disruption in the states’ ability to 
generate, transmit, distribute, and use 
electricity.”  
 
However, most Democrats were strongly 
opposed to the legislation. Energy and 
Commerce Committee Ranking Member Frank 
Pallone Jr. (D-NJ) warned that the “bill before 
us is dangerous, unnecessary, and premature.” 
Pallone asserted that the bill “undermines the 
cornerstone of the administration’s plan to 
tackle unchecked climate change, and the 
President has made clear that he will veto this 
legislation.” 

http://www.williamsandjensen.com/
https://www.federalregister.gov/articles/2014/06/18/2014-13726/carbon-pollution-emission-guidelines-for-existing-stationary-sources-electric-utility-generating
https://www.congress.gov/114/crpt/hrpt171/CRPT-114hrpt171.pdf
https://www.congress.gov/114/crpt/hrpt171/CRPT-114hrpt171.pdf


Williams & Jensen – Washington Update June 26, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 10 of 28 

 
Indeed, the White House issued a Statement of 
Administration Policy warning that the 
President would veto the legislation, calling it 
“an unprecedented interference with EPA’s 
efforts to fulfill its duties under the CAA” 
 
House Approves Chemical Safety 
Legislation 
 
Key Points: 

 The House approved chemical safety reform 
legislation by a nearly unanimous vote.  

 A companion bill is on the Senate’s expected 
agenda for July.   

 
On June 23, the House voted 398-1 to approve 
the “TSCA Modernization Act of 2015” (H.R. 
2576). The legislation would reform and update 
the Toxic Substances Control Act, which 
grants the Environmental Protection Agency 
(EPA) authority to regulate chemicals in 
commerce. The House Energy and Commerce 
Committee approved the bill on June 3, which 
would establish new rules and procedures for 
evaluating and managing the risk of chemical 
exposure. Additionally, the bill would: 

 Remove the “least burdensome” test, 
the cost-benefit standard for risk 
management, and limitations on testing 
authority;  

 Remove outdated caps on user fees;  

 Allow for expedited action on 
chemicals that are persistent, 
bioaccumulative, and toxic; and 

 Preserve the role of state governments 
to provide additional restrictions on 
chemical uses. 

 
The Senate Environment and Public Works 
Committee approved its version of its version 
of TSCA reform legislation, the “The Frank R. 
Lautenberg Chemical Safety for the 21st 

Century Act” (S. 697) on April 28. The full 
Senate may vote on the legislation in July. At a 
conference this week, sponsors of the House 
and Senate bills, House Environment and the 
Economy Subcommittee Chairman John 
Shimkus (R-IL) and Senator Tom Udall (D-
NM), indicated that the two chambers would 
ultimately negotiate a final version of the 
legislation through a conference committee and 
send the bill to President Obama.   

 
Upcoming Hearings and Events 
 
July 9 
Nuclear Fuel Cycle: The Senate Energy and 
Natural Resources Committee will hold a 
hearing “on the back-end of the nuclear fuel 
cycle and related legislation, including S. 854, 
the Nuclear Waste Administration Act of 
2015.” 
 

Upcoming Dates: Energy and 
Environment 
July: The Interior’s Department’s Bureau of 
Land Management is expected to issue a 
Notice of Proposed Rulemaking on venting 
and flaring of natural gas on federal lands.   
August: EPA is expected to publish a 
notice of proposed rulemaking on 
“Emission Standards for New and Modified 
Sources in the Oil and Natural Gas 
Sector”.    
August: EPA is expected to issue its final 
rules limiting greenhouse gas emissions 
from new and existing power plants.   
October 1, 2015: The deadline for the EPA 
to issue the final rule establishing National 
Ambient Air Quality Standards (NAAQS) 
for ozone.    
November 30, 2015: Target date for release 
of the final Renewable Fuel Standard rule 
for 2014-2016.   
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For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are available during the week on twitter. 
 
DEFENSE 
 
HASC Hearing on Nuclear Deterrence 
 
Key Points: 

 The Committee continued its series of hearings 
on the U.S. nuclear deterrent and focused on 
the costs of revitalizing the nuclear triad 

 
On June 25, the House Armed Services 
Committee held a hearing titled “Nuclear 
Deterrence in the 21st Century” with testimony 
from Deputy Secretary of Defense Robert 
Work, Deputy Secretary of Energy Elizabeth 
Sherwood-Randall, and the Vice Chairman of 
the Joint Chiefs of Staff Admiral James 
Winnefeld, Jr. 
 
House Armed Services Committee Chairman 
Mac Thornberry (R-TX) stated that “our 
nuclear deterrent in the cornerstone of all our 
defense efforts as well as a source of stability 
around the world.” He said that “for too long, 
we have taken it for granted, neglecting the 
systems, the infrastructure and the people 
involved in making all of those complex 
machines safe, reliable and effective.” 
Thornberry stated that “[u]nfortunately, the 
investment that we have made in delivery 
systems and weapons in the past are all aging 
out about the same time, and that presents us 
with a substantial challenge, especially when we 
merge that with what other nations are doing.” 
He noted that “[t]he Committee has had a 
series of events over the course of the past 
week or so, classified and unclassified, looking 
at various aspects of this problem.” 
 

Work stated that “I’d just like to touch briefly 
on three points: the critical role that our 
nuclear forces continue to play in our national 
security; the continuing importance of nuclear 
deterrent forces given recent changes in the 
security environment; and the actions the 
Department is taking to make sure that we 
maintain a safe, reliable and effective nuclear 
force.” He said that “while we seek a world 
without nuclear weapons, we face the hard 
reality that Russia and China are rapidly 
modernizing their already capable nuclear 
arsenals, and North Korea continues to 
develop nuclear weapons and the means to 
deliver them against the continental United 
States.” Work claimed that “[s]o a strong 
nuclear deterrent force will remain critical to 
our national security for the foreseeable 
future.” He said that “given the importance of 
nuclear weapons, as well as this volatile 21st 
century national security environment, the 
president has directed that we maintain a safe, 
secure and reliable triad of strategic nuclear 
delivery systems, while adjusting the force 
levels to the New START treaty.” Work said 
that “[t]his is the highest priority for the 
Department of Defense (DOD)…[and] 
[c]arrying out this plan is going to be a very 
expensive proposition…projected to cost 
DOD an average of $18 billion a year from 
2021 through 2035 in FY ‘16 dollars.” 
 
Sherwood-Randall said that “[a]s President 
Obama said in his April 2009 Prague speech, 
the threat of nuclear war has gone down, but 
the risk of nuclear attack has gone up.” She 
said that “[w]ith these dangers in mind, the 
Obama administration has set forth a clear 
two-pronged nuclear strategy: first, we must 
reduce the threat of nuclear proliferation, and 
second, we must maintain a safe, secure and 
effective nuclear deterrent.” Sherwood-Randall  
stated that “[i]nfrastructure modernization and 
the ongoing Stockpile Stewardship and 
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Management Program, undergirded by sound 
science and advanced technology, are necessary 
to ensure the ability of the United States to 
meet 21st Century threats.”  
 
Winnefeld said that “[i]t goes without saying, as 
Deputy Secretary Work alluded, that the 
survival of our nation ranks first among those 
interests, followed closely by the need to 
prevent catastrophic attacks on our nation.” He 
stated that “[a]dditionally, our extended 
deterrence commitments help cover our 
interest in assuring our nonnuclear allies that 
their security interest will be protected without 
developing their own nuclear capabilities.” 
Winnefeld stated that “while our deterrent is 
healthy today, three factors are contributing to 
our concern for its future health: 

 First, at the end of the Cold War, many 
felt that the international system had 
evolved to the point where a nuclear 
deterrent was obsolete. However, 
recent events remind us of the necessity 
of maintaining a reliable and capable 
deterrent, including a triad, for as long 
as nuclear weapons exist. 

 Second, all three legs of our deterrent, 
their supporting command-and-control 
structure and many of the weapons 
they employ are coming due for 
recapitalization within a natural cycle. 

 And third, this is all happening at a time 
when our resources are actually 
decreasing. 

 
HASC Hearing on ISIL  
 
Key Points:  

 The Emerging Threats and Capabilities 
Subcommittee examines the Administration’s 
strategy for combatting ISIL with testimony 
from policy experts 

 Members and witnesses expressed varying 
degrees of dissatisfaction with the Obama 
Administration’s current approach 

 
On June 24, the House Armed Services 
Committee’s Emerging Threats and 
Capabilities Subcommittee held a hearing titled 
“The Counterterrorism Strategy Against the 
Islamic State of Iraq and the Levant (ISIL): Are 
We on the Right Path?” 
 
Emerging Threats and Capabilities 
Subcommittee Chairman Joe Wilson (R-SC) 
said that the “Islamic State of Iraq and the 
Levant (ISIL) or Daesh continues to spread 
and create instability throughout the Middle 
East, Northern Africa, and Asia…[and] [t]heir 
propaganda and insidious campaign of 
influence extends globally, manipulating and 
recruiting young men and women who are 
willing to die for Daesh.” He asserted that 
“[t]he trajectory we are on is not 
promising…[and] [t]he President himself has 
acknowledged that we do not have a complete 
strategy to combat the threat.” Wilson stated 
that Secretary of Defense Ashton Carter “has 
acknowledged that the military is reviewing 
how to increase the effectiveness of our 
campaign and that an additional of 450 troops 
were deployed to Iraq to expand the advise and 
assist mission.” He stated that “we’ll seek 
answer to very simple but serious issues of 
national importance: first, are we on the right 
path to defeat ISIL/Daesh; [and] [s]econd, 
what problems exist with our current 
counterterrorism strategy.” He also asked 
“what other actions could be taken to counter 
this evolving national security threat.”  
 
Emerging Threats and Capabilities 
Subcommittee Ranking Member James 
Langevin (D-RI) stated that “we find ourselves 
in a very difficult circumstance when it comes 
to the interest of the United States and our 
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allies and partners in the Middle East in the 
fight against ISIL, our interests and objectives 
and those of are partners are not necessarily 
aligned.” He stated that “[t]he ambitious U.S. 
strategy does not appear to be able to achieve 
the end state…[b]ut we are dealing with a 
serious enemy.” Langevin said that “[a]nd 
recent ISIL gains in Iraq and Syria demonstrate 
the need for a comprehensive, cohesive whole 
of government U.S. strategy, as well as the 
cooperation of regional partners which has 
been challenged at best to enlist more support 
from our regional partners.” He stated that 
“while I share the frustrations of many about 
the seeming lack of a visible strategy, I’m not 
unsympathetic regarding the immense 
complexity of interlinked and sometimes 
contradictory challenges that the administration 
faces.” Langevin stated that “[w]e face a morass 
of grey when it comes to our menu of 
options…[because][a] ground commitment to 
the region seems to be a “win the battle, lose 
the war” option, but we also simply cannot 
walk away.” 
 
RAND Corporation Senior International Policy 
Analyst Linda Robinson stated that “[m]y 
bottom-line, the best option is the partnered 
approach because indigenous ground forces are 
required to defeat this formidable hybrid 
enemy in a lasting way.” She said that 
“[h]owever, the ways and means currently 
applied are inadequate on both the U.S. and the 
Iraqi side.” Robinson said that “Syria is a much 
harder case, but there the alliance, the people’s 
protection units and Free Syria Army may have 
potential.” She said that “[m]y prepared 
remarks include the detailed assessment of the 
five forces fighting ISIL in Iraq…[and] I 
conclude that separately they cannot defeat 
ISIL, but together, they might.” Robinson 
stated that “they are stovepiped and 
inadequately coordinated and supported.” 
 

New America Foundation Counterterrorism 
International Studies Program Research Fellow 
Brian Fishman said that “[w]e have to fight 
against all of [five essential lines of effort] if 
we’re going to succeed against this 
organization.” He said that “[c]ritically, ISIS’ 
fundamental goal and its basic operational 
vectors with the exception of building an 
affiliate network and expanding its core 
operations to Syria have been relatively 
consistent since October of 2006.” Fishman 
claimed that “Washington continues to fail to 
recognize the persistence of this organization 
going back to the declaration of what was then 
called the Islamic State of Iraq.” 
 
The Washington Institute for Near East Policy 
Military & Security Studies Program Director 
Michael Eisenstadt stated that “[r]ecent gains 
by ISIL in Iraq and Syria mark major setbacks 
in the 10-month old campaign against the 
group and highlight fundamental flaws in the 
administration’s strategy that need to be 
rectified if the coalition is to succeed.” He 
asserted that “[t]o ensure success in what will 
inevitably be a long struggle, the U.S. needs to 
first address the means ends mismatch in its 
strategy; second, bring its own policies and 
those of its allies into alignment with the 
strategy; and third, undermine the appeal of 
ISIL by ensuring the defeat of its military 
forces and the dismantling of its state.” 
 
American Enterprise Institute Critical Threats 
Project Christopher Demuth Chair and 
Director Frederick Kagan stated that “[o]f 
course, there’s no military solution to this 
problem…[because] [w]ar is an extension to 
politics.” He said that “[t]here is never a purely 
military solution or almost never to a military 
conflict…[h]owever, this is a war…[a]nd any 
solution has to have a military component.” 
Kagan claimed that “I think that we are too 
often conflating these two issues and not 
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paying enough heed to what is required of the 
military component of any strategy that might 
be successful while telling ourselves that there’s 
not a military solution and I’m not offering a 
military solution.” He asserted that “I think 
that we are generally underestimating what is 
required of the military component of any 
strategy.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 

Supreme Court Upholds ACA Subsidies in 
King v. Burwell  
 
Key Points: 

 Chief Justice John Roberts and Justice 
Anthony Kennedy sided with liberal members 
of the Court to allow federal subsidies for 
individuals who receive health insurance in 
their state’s exchange. 

 Republican Leaders reiterate commitment to 
repealing the Affordable Care Act 

 
For the second time in three years, the 
Supreme Court delivered a major ruling in 
favor of the Affordable Care Act (ACA) and 
eliminated perhaps the most compelling 
remaining legal challenge to the law by 
upholding federal subsidies for state exchanges. 
Chief Justice John Roberts and Justice Anthony 
Kennedy joined Justices Ruth Bader Ginsburg, 
Stephen Breyer, Sonia Sotomayor and Elena 
Kagan in the majority. Justices Antonin Scalia, 
Clarence Thomas and Samuel Alito opposed 
the decision. Roberts wrote and delivered the 
majority opinion, while Scalia read the 
dissenting opinion.  
 
The Court interpreted a passage in the law that 
said the tax credits are authorized for those 
who buy health insurance on marketplaces that 

are “established by the state.” Roberts 
acknowledged that the law’s wording was 
problematic but maintained that Congressional 
intent was clear, stating that “Congress passed 
the Affordable Care Act to improve health 
insurance markets, not to destroy them…[and] 
[i]f at all possible we must interpret the Act in a 
way that is consistent with the former, and 
avoids the latter.” 
 
President Barack Obama praised the Court’s 
ruling, and Secretary of Health and Human 
Services (HHS) Sylvia Burwell issued a 
statement that said the decision “confirms that 
the Affordable Care Act’s tax credits are 
available to all eligible Americans no matter 
where they live.” She added that as a result of 
the ruling, “Americans in all 50 states and the 
District of Columbia can continue to rely on 
the security and peace of mind that come with 
affordable, quality health care coverage.” 
 
Congressional Republican Leadership 
continued to express their dissatisfaction with 
the outcome and reaffirmed their commitment 
to repealing the entire law. Senate Majority 
Leader Mitch McConnell (R-KY) issued a 
statement that read: “[t]oday’s ruling won’t 
change Obamacare’s multitude of broken 
promises, including the one that resulted in 
millions of Americans losing the coverage they 
had and wanted to keep.”  A statement from 
Speaker of the House John Boehner (R-OH) 
stated “ObamaCare is fundamentally broken, 
increasing health-care costs for millions of 
Americans, today’s ruling doesn’t change that 
fact.” 
 
2016 Republican presidential hopefuls also 
came out strongly against the Court’s decision. 
Former Florida Governor Jeb Bush said he 
would “work with Congress to repeal and 
replace this flawed law with conservative 
reforms that empower consumers with more 
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choices and control over their health care 
decisions.” Senator Marco Rubio (R-FL) stated 
he is “committed to repealing this bad law.” 
Wisconsin Governor Scott Walker said in a 
statement: “[t]oday’s Supreme Court ruling 
upholding the administration’s implementation 
of ObamaCare means Republicans in the 
House and Senate must redouble their efforts 
to repeal and replace this destructive and costly 
law.”  
 
House, Senate Panels Advance HHS 
Spending Bill 
 
Key Points: 

 House Appropriations Committee favorably 
reports FY 2016 Labor-HHS bill 

 Senate Appropriations Committee narrowly 
advances its version of spending bill 

 
This week, the House and Senate 
Appropriations Committees favorably reported 
their respective measures to fund the Labor, 
HHS, Education and Related Agencies bill.  
 
The House Appropriations Committee 
favorably reported the FY 2016 Labor, Health 
and Human Services, and Education 
Appropriations Bill, as amended, by a vote of 
30-21. Funding for the overall bill is $3.7 billion 
under the FY 2015 funding level, and nearly 
$15 billion below the President’s FY 2016 
request. Subcommittee Chairman Tom Cole 
(R-OK) explained that the bill funds the 
National Institutes of Health (NIH) at $1.1 
billion above FY 2015, and that the legislation 
fully funds the Centers for Disease Control 
(CDC). Full Committee Chairman Hal Rogers 
(R-KY) acknowledged the impact of the 
Budget Control Act (BCA) on the bill, but 
stressed the need to operate within the law.  
 
Subcommittee Ranking Member DeLauro (D-
CT) voiced her opposition to the bill, citing the 

$3.7 billion in cuts and the overall cuts to HHS. 
She also noted her opposition to the “partisan 
riders” that are in the legislation, citing 
language related to the implementation of the 
ACA. Full Committee Ranking Member Nita 
Lowey (D-NY), who also opposed the bill, 
noted her support for increased funding for 
NIH.  
 
Meanwhile, the Senate Appropriations 
Committee favorably reported the FY 2016 
Labor, Health and Human Services, Education 
and Related Agencies Appropriations Act, as 
amended, along party lines by a roll call vote of 
16-14. The full text of the legislation has not 
yet been made available, but according to the 
Committee summary the bill is $3.6 billion 
under the FY 2015 funding level. 
Subcommittee Chairman Roy Blunt (R-MO) 
said the bill increases funding for the NIH, and 
said it supports important funding for 
Graduate Medical Education (GME), prevision 
medicine, antimicrobial resistance, and efforts 
to map the human brain.  
 
Full Committee Ranking Member Barbara 
Mikulski (D-MD) acknowledged the bipartisan 
work that went into crafting the bill, but 
concluded that more money is needed to fund 
these important programs. She called on 
Congress to reach a new budget agreement to 
lift the current budget caps. Subcommittee 
Ranking Member Patty Murray (D-WA) 
expressed her opposition to the bill because it 
“doubles down” on the automatic budget cuts. 
She said that cuts to the Centers for Medicare 
and Medicaid Services (CMS) and policy riders 
impacting funding for the ACA will make 
healthcare less affordable and less accessible.  
 
It is not clear whether the House bill will be 
brought to the Floor for consideration in the 
coming weeks. The Senate measure is not 
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expected to come to the Senate floor as a 
stand-alone measure.  
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  

 
Senate EPW Reports Out DRIVE Act 
 
Key Points: 

 A six-year reauthorization of the highway title 
of the surface transportation reauthorization 
was reported out of Committee that would 
increase current obligation limitations by 3% 
annually 

 
On June 24, the Senate Environment and 
Public Works Committee held a markup of the 
“Developing a Reliable and Innovative Vision 
for the Economy Act” (DRIVE Act) (S. 1647). 
The bill was favorably reported by unanimous 
consent. 
 
Chairman Jim Inhofe (R-OK) called passing a 
fiscally responsible, long-term highway bill a 
“priority.” He stated that American businesses 
depend on a reliable transportation network, 
but 20,000 miles of American highways 
currently experience delays. He expressed 
support for the DRIVE Act, stating that the 
bill supports growing the economy, prioritizes 
projects in America’s interest, improves 
collaboration, eliminates redundancies, and 
eliminates barriers to progress. He said that 
finding a solution is “urgent” due to the need 
to repair highway bridges and reduce delays. 
 
Ranking Member Barbara Boxer (D-CA) noted 
that surface transportation programs must be 
renewed and extended within 38 days in order 
to prevent the Highway Trust Fund (HTF) 

from running out of money. She expressed 
concern about the current state of the U.S. 
transportation system, saying that the system 
used to be the envy of the world but now lags 
behind other nations. She stressed that state 
and local governments rely on the federal 
government to provide funding for their 
transportation budgets and that transportation 
workers and businesses are, in turn, also relying 
on the federal government to pass funding. She 
stated that increasing highway funding would: 
address backlogs; help businesses move goods 
in a timely manner; direct funds to the most 
deserving projects in the country; provide 
funding for transportation alternatives; ensure 
that the Transportation Infrastructure Finance 
and Innovation Act (TIFIA) adequately meets 
needs; and that every government dollar spent 
will be matched by $30 or more from private 
sources. She stressed that these provisions do 
not undermine current health and safety laws. 
She praised previous bipartisan support for 
similar bills and expressed optimism about the 
prospects for bipartisan cooperation on this 
bill. 
 
In a summary, the Committee stated that “[t]his 
bill builds on the success of the comprehensive 
reforms and performance-based approach to 
transportation investment in the Moving Ahead 
for Progress in the 21st Century Act (MAP-
21).” The Committee claimed that “[i]t 
provides six-years of increased funding, giving 
state and local governments the certainty and 
stability they need to improve and develop our 
nation’s transportation infrastructure.” The 
Committee stated that “[t]hese investments will 
create new jobs, provide a boost to our nation’s 
economy, and keep us competitive in the global 
marketplace.” 
 
The Committee stated that “[h]ighlights of the 
legislation include: 

http://www.williamsandjensen.com/
mailto:mbhoekstra@wms-jen.com
http://www.epw.senate.gov/public/index.cfm?FuseAction=Hearings.Hearing&Hearing_ID=104dee76-e2e3-9b33-fd8c-4cb1a7ecaf7d
https://www.congress.gov/bill/114th-congress/senate-bill/1647/text?q=%7B%22search%22%3A%5B%22%5C%22s1647%5C%22%22%5D%7D
http://www.epw.senate.gov/public/index.cfm?FuseAction=Files.View&FileStore_id=579cda8c-2abc-47ea-b5a0-a67b2181d118


Williams & Jensen – Washington Update June 26, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 17 of 28 

 Long-term funding certainty for state 
and local governments to support 
multi-year transportation project 
investments; 

 Increased funding for existing core 
transportation formula programs to 
provide states and local governments 
with a strong federal partner; 

 Creation of a new multi-billion dollar 
per year freight program to help states 
deliver projects that promote the safe, 
efficient, and reliable transportation of 
consumer goods and products that is 
on top of the existing formula 
programs; 

 Targeted funds for major projects of 
high importance to a community, a 
region, or the nation; 

 Greater efficiency in the project 
delivery process through improved 
collaboration and reduced duplication; 

 Increased funding priority on the 
Interstate System, the National 
Highway System, and bridges at risk of 
funding shortfalls; 

 Greater transparency on the use of 
federal funds to show taxpayers where 
their infrastructure dollars are being 
spent and reinforce public trust; and 

 Support for innovative financing tools 
that allow state and local governments 
to leverage federal funds for 
transportation projects and maximize 
investments, particularly in rural areas 
where such tools were previously 
unavailable.” 

 
The Committee highlighted the following 
authorizations and programs in the DRIVE 
Act: 

 Fully-funds highway programs for 6 
years 

o The bill reauthorizes the 
Federal-aid highway program at 
an increased funding level for 
six years, from FY 2016 
through FY 2021. 

o Maintains formula program 
structure and increases the 
amounts each state will receive 
each fiscal year. 

 Increases support for core formula 
programs 

o The existing consolidated core 
highway program structure 
from MAP-21 is maintained, 
including: the National 
Highway Performance 
Program; the Highway Safety 
Improvement Program; the 
Surface Transportation 
Program; and the Congestion 
Mitigation and Air Quality 
Improvement Program. 

 Prioritizes bridges and large, nationally-
important facilities 

o The bill dramatically increases 
the funding that must be spent 
on projects to maintain and 
repair bridges off of the 
National Highway System, as 
these bridges often struggle to 
find a reliable funding stream. 

o The bill also shifts additional 
revenue towards the Interstate 
System and the National 
Highway System to address the 
significant maintenance backlog 
on those facilities. 

 Provides substantial new funding to 
focus on freight and goods movement 

o The bill establishes a formula-
based freight program, which 
will provide funds to all states 
to improve goods movement, 
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reducing costs and improving 
performance for business. 

o It expands flexibility for both 
rural and urban areas to 
designate key freight corridors 
that match regional goods 
movement on roads beyond the 
Primary Highway Freight 
System. 

o The legislation improves efforts 
to identify projects with a high 
return on investment through 
state freight plans and advisory 
committees established under 
MAP-21. 

 Funds major projects 
o The bill provides new funds to 

major projects of high 
importance to a community, a 
region, or the nation through a 
competitive grant program. 

o The program includes a set-
aside for rural areas and ensures 
an equitable geographic 
distribution of funds. 

o The bill includes strong 
transparency provisions and 
includes a Congressional 
selection and approval process. 

 Requires Highway Trust Fund 
transparency 

o The legislation includes new 
provisions to improve the 
transparency of how and where 
transportation projects are 
selected and funded, to ensure 
that stakeholders and the public 
have faith in the integrity of 
highway programs and the use 
of federal tax dollars. 

o The improved transparency 
provisions will provide to the 
public better accountability on 
how the Federal Highway 

Administration is utilizing their 
administrative expenses as well 
as progress towards achieving 
national goals and improving 
federal reviews of highway 
projects. 

 Improves TIFIA program 
o The bill updates the 

Transportation Infrastructure 
Finance and Innovation Act 
(TIFIA) program and provides 
state and local governments 
new options for stretching 
transportation dollars and 
increasing efficiency and 
utilization. 

o The bill also improves the 
process whereby a TIFIA loan 
can be used to capitalize a State 
Infrastructure Bank, providing 
increased leverage for small, 
rural projects that was 
previously unavailable. 

 Accelerates project delivery and 
increases flexibility 

o Building on the reforms in 
MAP-21, the bill continues to 
accelerate the project delivery 
process while protecting the 
environment and public health. 

o New reforms would improve 
collaboration between the lead 
agency and the participating 
agencies, allow for greater 
reliance on documents prepared 
during the planning process, 
and reduce duplication between 
agencies involved in the federal 
environmental review and 
permitting process. 
 

Senate Appropriations Committee Reports 
Out FY 2016 T-HUD Appropriations Act 
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Key Points: 

 The FY 2016 T-HUD Appropriations Act 
reported out of the committee and would 
provide $1.5 billion less than enacted levels  

 
On June 25, the Senate Appropriations 
Committee held a markup of a the 
“Transportation, Housing and Urban 
Development, and Related Agencies 
Appropriations Act for Fiscal Year 2016” 
would fund the Department of Transportation 
(DOT) and the Department of Housed and 
Urban Development (HUD) for FY 2016. The 
Committee favorably reported the FY 2016 
Transportation, Housing and Urban 
Development Bill, as amended, by roll call vote 
20-10. 
 
In a summary, the Committee asserted that the 
“bill provides $55.65 billion in discretionary 
spending, a $1.88 billion increase above FY 
2015 and $7 billion below the President’s 
budget request.” The Committee claimed that 
“[g]iven reduced offsets caused primarily by a 
$1.1 billion decline in Federal Housing 
Administration receipts and a $2.3 billion 
increase in the cost of maintaining existing 
rental housing vouchers, the overall Senate bill 
actually represents a decrease of $1.9 billion 
below current levels.”   
 
The Committee highlighted the following 
transportation program funding levels: 

 U.S. Department of Transportation: 
The bill includes $17.78 billion in 
FY2016 discretionary appropriations 
for the Department of Transportation, 
$17 million below the FY2015 enacted 
level and $3.9 billion below the 
President’s request (disregarding the 
administration request to shift certain 
programs from discretionary to 
mandatory spending).  Within this 
amount, funding is prioritized on 

programs to make the transportation 
systems safe, efficient, and reliable.  

 TIGER Grants: $500 million, equal to 
the FY2015 enacted level, for TIGER 
grants (also known as National 
Infrastructure Investments). 

 Highway Trust Fund:$40.26 billion, 
equal to the FY2015 enacted level, 
from the Highway Trust Fund to be 
spent on the Federal-aid Highways 
Program, contingent on the enactment 
of new transportation authorization 
legislation. The bill also frees up to $2.4 
billion in old, unused earmarks for 
infrastructure projects that can be spent 
on other important transportation 
projects.  

 Federal Aviation Administration 
(FAA): $16 billion in total budgetary 
resources for the FAA, $294 million 
above the FY2015 enacted level and 
$175 million above the request.  This 
will provide full funding for all air 
traffic control personnel, including 
14,500 air traffic controllers, and more 
than 25,000 engineers, maintenance 
technicians, safety inspectors, and 
operational support personnel. The bill 
also makes investments in the FAA 
Next Generation Air Transportation 
Systems (NextGen) and the Contract 
Towers program to help ease future 
congestion and to help reduce delays 
for travelers in U.S. airspace.  In 
addition, the bill rejects the 
administration’s proposals for new 
passenger facility charge fees and 
transfer authority.  

 Federal Railroad 
Administration: $1.68 billion, an 
increase of $53 million above the 
FY2015 enacted level. This includes 
$289 million for Amtrak operations and 
continued service for all current routes, 
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and $1.1 billion for capital grants.  The 
bill also provides an additional $17 
million for the Northeast Corridor and 
promotes necessary reforms to Amtrak. 

 Rail Safety and Research 
Programs: $288 million, $12 million 
above the FY2015 enacted level for rail 
safety and research programs, including 
inspectors and training to help ensure 
the safety of passengers and local 
communities. The bill also allows $50 
million for rail safety grants, to support 
implementation of Positive Train 
Control (PTC), enhance passenger rail 
safety, and reduce highway-rail grade 
crossings incidents.  

 Federal Transit Administration 
(FTA): $10.5 billion, $424 million 
below the FY2015 enacted level, for the 
FTA.  Transit formula grants total $8.6 
billion, which is contingent on the 
enactment of new transportation 
authorization legislation, as the current 
authorization expires this year. This 
funding level is consistent with the 
MAP-21 authorization legislation. The 
bill provides a total of $1.6 billion for 
Capital Investment Grants (“New 
Starts”), fully funding all current “Full 
Funding Grant Agreement” (FFGA) 
transit projects as well as new 
projects.  Also $75 million is provided 
for core capacity projects and $30 
million for Small Starts projects--
competitive grant funding for major 
transit capital investments – including 
rapid rail, light rail, bus rapid transit, 
and commuter rail – that are planned 
and operated by local communities. 

 U.S. Maritime Administration: $373 
million, $32 million above the FY2015 
enacted level, for the Maritime 
Administration to increase the 
productivity, efficiency and safety of 

the nation’s ports and intermodal water 
and land transportation.  The Maritime 
Security Program is funded at the 
authorized level of $186 million.  The 
bill includes $33 million for State 
Maritime Academies, including $5 
million to develop a replacement vessel 
for the six SMA training ships.  These 
training ships are essential to 
continuing a strong merchant marine 
workforce. 

 National Highway Traffic Safety 
Administration: $825 million in total 
budgetary resources for the National 
Highway Traffic Safety Administration, 
including an increase in funding for the 
Office of Defects Investigation to 
address concerns with vehicle recalls. 

 Federal Motor Carrier Safety 
Administration: $572 million for the 
Federal Motor Carrier Safety 
Administration.  The report includes 
several key safety provisions, including 
a requirement that the Department 
complete its final rule on Electronic 
Logging Devices and its proposed rule 
on Speed Limiters. 

 Pipeline and Hazardous Materials 
Safety Administration: $246 million 
for the Pipeline and Hazardous 
Materials Safety Administration to 
address safety concerns related to 
recent pipeline and crude oil by rail 
accidents.  The bill includes language 
that will help develop web-based 
curriculum for local emergency 
responders. 

  
HTF Hearings 
 
Key Points: 

 The committees of jurisdiction over revenue 
continued their hearings on the HTF in 
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advance of the expiration of the current 
extension 

 
Senate Finance Committee 
 
On June 25, the Senate Finance Committee 
held a hearing entitled “Unlocking the Private 
Sector: State Innovations in Financing 
Transportation Infrastructure.” Topics 
discussed in the hearing included, but were not 
limited to: (1) Environmental Review Process; 
(2) Public-Private Partnerships; (3) Private 
Activity Bonds; (4) Federal Role in 
Transportation; (5) Private Sector Financing; 
and (6) Funding Mechanisms. 
 
In a statement, Chairman Orrin Hatch (R-UT) 
said because of the large capital costs associated 
with infrastructure, financing alternatives can 
give states more flexibility in producing the 
capital needed to build projects faster. He 
noted financing carries with it the expectation 
of repayment and future return. He stated 
pulling taxes and other revenues from the 
future into the present does not create new 
resources and that there are various ways to use 
alternative financing mechanisms to shift risk, 
but financing tools alone do not get rid of risks. 
He said there are significant obstacles imposed 
by the federal government to using alternative 
ways of financing infrastructure projects. He 
suggested working with states on innovative 
infrastructure financing allows for decisions to 
be made closer to the people the projects are 
intended to benefit. He added if done right, 
innovative financing mechanisms can help cut 
through red tape and promote local control of 
infrastructure development. 
 
In a statement, Ranking Member Ron Wyden 
(D-OR) the nation’s roads, highways, bridges, 
railways, and ports are in dire conditions. He 
stated “you simply cannot have a big-league 
economy with little-league infrastructure.” He 

said the U.S. needs more than a trillion dollars 
of new investment to get the country’s 
infrastructure up to a level of good repair. He 
called it critical for Congress to find fresh ideas 
to get projects started. He noted a bill he 
introduced last month called the “Move 
America Act” (S.1186), which he said would 
cut red tape that has been a bureaucratic 
nightmare for states, localities, and the private 
sector in the past. He said his proposal will be a 
key part to the long-term plan to solve the 
transportation infrastructure challenge. 
 
Purdue University President Mitchell E. 
Daniels, Jr. said Indiana’s most successful 
effort to find new revenue for infrastructure 
came through a public-private partnership (P3) 
agreement which leased the Indiana Toll Road. 
He said they converted a toll road losing 
money into a tightly regulated public utility 
with the tolls being the same today as they were 
in 1985. He continued that every penny of the 
$4 billion was invested in long-term purposes, 
and after paying off the 50-year-old toll debt, a 
$500 million permanent trust fund was created 
for future projects. He continued the leftover 
money was invested in a ten year transportation 
plan known as Major Moves, which by the end 
of 2015, will pay for 104 new roadways, the 
rehabilitation or replacement of 1,000 bridges, 
and more than 6,000 miles of highway to be 
resurfaced. He said this is simply a way to 
liberate trapped value in an underperforming 
asset and to reinvest it into assets in the long 
term interest of the state. He said this sort of 
practice is unique in the U.S. but is common on 
the global scale, particularly in Australia. He 
stated they experimented in other ways to 
involve private capital, which is sitting eagerly 
on the sidelines in this country, and that each 
experiment was a success. He said using private 
capitals burdens the risk on the contractors and 
builders rather than on taxpayers. He argued 
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the country is trapped in old practices while the 
rest of the world is innovating.   
 
Mayer Brown Infrastructure Practice Group 
Partner and Co-Leader David Narefsky 
highlighted what he called the key lessons 
learned from this last decade of state and local 
governments partnering with the private sector 
to develop transportation infrastructure: (1) 
Federal financing incentives and regulatory 
flexibility has been encouraged by each of the 
Clinton, Bush, and Obama administrations, and 
both Republican and Democratic governors 
and mayors have been strong advocates for 
public-private partnerships supporting 
transportation infrastructure; (2) Successful 
public-private partnerships require the private 
partner to comply with detailed and 
comprehensive operating standards, with non-
compliance resulting in significant monetary 
penalties and/or default and loss of the right to 
continue to operate the project; (3) Private 
parties investing in a jurisdiction and its 
infrastructure need to know that the identified 
source of revenue will be available throughout 
the term of the agreement; (4) Federal 
financing incentives have been critical to 
successful implementation of transportation 
public-private partnerships; (5) Jurisdictions 
that have been successful in developing public-
private partnerships have had a public 
champion who clearly articulated policy 
rationale for the project, moved forward with 
bold initiatives to develop new projects, and 
developed a vision in the face of uncertainty 
and at times opposition. He said important 
government policy objectives, such as labor 
protections, can be, and are incorporated into 
public-private transactions. He added public-
private partnerships are now being used for 
infrastructure projects such as water supply, 
courthouses, and universities. 
 
House Ways and Means 

 
On June 24, 2015 the House Ways and Means 
Committee’s Select Revenue Measures 
Subcommittee held a hearing entitled 
“Repatriation of Foreign Earnings as a Source 
of Funding for the Highway Trust Fund.” 
Topics discussed included: (1) Viability of 
Using Repatriation to Fund the HTF; (2) 
Voluntary Repatriation; (3) Corporate Tax 
Reform; (4) Overseas Earnings; (5) 
Acquisitions and Inversions; (6) U.S. 
Manufacturers; (7) International Tax Reform; 
(8) Deemed Repatriation; and (9) the Gasoline 
Tax. 
 
Chairman Dave Reichert (R-WA) expressed 
support for long-term funding of the Highway 
Trust Fund (HTF) but said time is needed to 
come up with a solution. He stated current 
repatriation proposals are complex and have 
serious implications, noting that repatriation 
involves taxing earnings that have been 
reinvested abroad. He asserted repatriation 
cannot be done alone and needs to be part of a 
transition to a more competitive international 
tax system. He noted the hearing would also 
discuss how the U.S. international tax code can 
be modernized to improve the competitiveness 
of American companies.   
 
Ranking Member Richard Neal (D-MA) noted 
funding for the HTF has historically been 
based on a user-pays principle. He asserted 
Congress should continue to utilize the user-
pays principle to fund the HTF and should not 
“let the lure of repatriated earnings distract us.” 
He noted after the 2004 tax holiday companies 
increased executive pay, purchased shares, and 
paid dividends. He expressed concern that 
offering another tax holiday would end hopes 
of comprehensive tax reform. He stated 
NATO allies are reducing their national 
defense expenditures as they reduce their 
corporate tax rates.  
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Joint Committee on Taxation Chief of Staff 
Tom Barthold explained that under the current 
system the U.S. taxes both the domestic and 
foreign earnings of U.S. businesses. He stated 
U.S. multinational firms generally may delay, or 
defer, U.S. taxation of the business earnings of 
foreign subsidiaries by reinvesting rather than 
distributing those earnings. He explained that 
the earnings are subject to taxation when a 
dividend is repatriated, with a Foreign Tax 
Credit allowed for foreign taxes incurred on 
foreign source income. He said Former House 
Ways and Means Committee Chairman Dave 
Camp’s repatriation proposal, included in the 
“Tax Reform Act of 2014” (H.R. 1), would 
have largely eliminated U.S. residual taxation of 
untaxed controlled foreign corporation (CFC) 
earnings by allowing a 95 percent deduction for 
dividends received by U.S. based parent 
companies. He explained that the Tax Reform 
Act of 2014 would require any 10-percent U.S. 
shareholder of a foreign corporation to include 
in income its pro rata share of the non-
previously-taxed post-1986 foreign earnings of 
the corporation. He continued that it would 
allow for a 90-percent deduction for the 
noncash portion of earnings and a 75-percent 
deduction for the portion of earnings 
represented by cash and other liquid assets. He 
explained that funds from the deemed 
repatriation tax were to be directed to the HTF.   
 
Barthold explained that the Obama 
Administration’s proposal imposes a 19-
percent minimum tax on CFC earnings and 
removes residual U.S. taxation of repatriations 
of earnings subject to the minimum tax. He 
said the proposal would include a one-time, 
mandatory, 14-percent tax on untaxed foreign 
earnings, and would direct the funds to the 
HTF or other infrastructure purposes. He 
added that the “Invest In Transportation Act” 
(S.981) proposed by Senators Boxer (D-CA) 

and Paul (R-KY) includes a voluntary 
repatriation, somewhat like that enacted in 
2004.  
 
Congressional Research Service Senior 
Specialist in Economic Policy Jane Gravelle 
explained that the HTF has traditionally been 
funded by the gasoline tax. She noted many 
U.S. firms have a substantial amount of 
untaxed earnings abroad that they have not 
returned to the U.S. either because of the high 
corporate tax rate or because the earnings have 
been reinvested. She expressed concern that: 
(1) repatriation is a transitory source of funding 
that would not address the long-term needs of 
the HTF; and (2) voluntary repatriations, 
including S.981, have scored as revenue losers. 
She indicated the Tax Reform Act of 2014 
would have transferred $126.5 billion to the 
HTF through a deemed repatriation, leaving 
the rest of the bill at a revenue loss over a ten 
year period. She said the Obama 
Administration’s FY 2016 budget request 
would also use revenue from repatriation to 
fund the HTF. She asserted deemed 
repatriation has never been suggested as 
standalone policy, and noted over half of 
untaxed income abroad is invested in physical 
assets that cannot be returned. She said a 
deemed repatriation on liquid assets could lose 
revenue by allowing firms to reduce future 
repatriations which would have been subject to 
a higher tax rate. She stated deemed 
repatriation as part of international tax reform 
would raise several contentious issues that are 
unrelated to the HTF.  
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Lucas 
Rogers, Alex Barcham, Caleb Butler, Kaitlyn Grueter 
and Dewey Warner contributed to this section. 
 
TECHNOLOGY 
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DHS Cybersecurity Efforts 
 
Key Points: 

 Members focused on the DHS’ role in 
detecting the OPM breach and efforts to secure 
the civilian government’s systems 

 
On June 24, the House Committee of 
Homeland Security’s Cybersecurity, 
Infrastructure Protection, and Security 
Technologies Subcommittee held a hearing 
entitled “DHS’ Efforts to Secure .Gov.” The 
hearing covered a wide range of topics 
including the Department of Homeland 
Security’s (DHS) efforts to secure government 
networks. Topics discussed at this hearing 
included, but were not limited to: (1) the 
importance of encryption; (2) multifactor 
defense systems; (3) DHS’ authority; (4) policy 
costs; and (5) potential defense strategies.  
 
Chairman John Ratcliffe (R-TX)  noted that the 
Subcommittee met to discuss what the 
Department of Homeland Security (DHS) is 
doing to secure the government’s networks 
from cyber hackers. He contended that it is 
“unacceptable” that the latest breach at the 
Office of Personnel Management (OPM) will 
impact tens of millions of Americans and 
national security for years to come. He said that 
the OPM’s attempts to secure its network were 
“laughable” and described its cyber security 
efforts as “pathetic.” He noted that the 
personal nature of the data attained in the 
breach as “concerning” because it contained 
the personally identifiable information of up to 
14 million Federal and Congressional 
employees, and military personnel. He said the 
OPM struggled to implement the network 
security protocols elaborated on in the 
November 2014 Inspector General’s report. He 
expressed disappointment with the response of 
the White House to the OPM breach. He said 
there is no indication from the Administration 

that there will be any consequences for these 
actions. He contended the nation is “under 
siege” by state and non-state actors. He 
expressed concern over the “inadequate” 
defenses at OPM and in the federal 
government. He said that the latest attack 
should be the “catalyst” to get the Senate to act 
and pass the House-passed cybersecurity 
legislation. He noted that the bills would 
authorize DHS’ Einstein program and allow for 
greater sharing of cyber threat indicators in 
both the public and private sectors.  
 
Ranking Member Cedric Richmond (D-LA) 
said securing the federal government’s 
networks and databases is a “monumental 
task.” He explained that DHS has been charged 
the task of coordinating and providing 
cybersecurity guidance for governmental 
agencies, critical infrastructure sectors and 
government programs. He said that under the 
Federal Information Security Management Act 
(FISMA) the OMB is responsible for federal 
information security, oversight and policy 
issuance. He asserted that both state and non-
state actors are attempting to breach private 
and government systems. He noted that the 
problem is not going to go away and will likely 
accelerate in the future. He urged Congress to 
continue looks at “innovative solutions” that 
provide DHS with the authorities to respond 
quickly to the new challenges as they arise. He 
stated that federal agencies must: (1) 
immediately deploy indicators provided by 
DHS; (2) patch critical vulnerabilities without 
delay and report to the Office of Management 
and Budget (OMB) and DHS on the progress 
and challenges within 30 days; (3) tighten 
policies and practices for privileged users; and 
(4) dramatically accelerate the implementation 
of multi-factor identification. He contended 
that these security measures should have 
already been in place. He expressed concern 
over port cybersecurity. He explained that 
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failures in cyber systems could degrade or 
interrupt operations at ports including the flow 
of commerce.  
 
Full Committee Chairman Michael McCaul (R-
TX) said the government is still reeling from 
the “most significant breach of federal 
networks in U.S. history.” He noted that the 
attack was aimed at federal employees who 
handle national security. He explained that the 
breach allowed Chinese hackers to extract 
information about millions of current and 
former U.S. government employees with 
“sensitive” security clearances. He said there is 
no doubt that this attack will lead to more 
“brazen” attempts to steal American secrets. 
He expressed concern over the ability, or 
inability, of the next attack to be spotted. He 
urged the Administration to take this issue 
more seriously. He said that no government 
employee has been held accountable, no 
foreign adversary warned, and no one can say 
whether this can be prevented from happening 
again in the future. He explained that a foreign 
country has invaded domestic networks and 
stolen sensitive data. He expressed concern 
with the lack of response from the 
Administration and their decision to solely add 
this issue to the “agenda” of this week’s 
strategic discussion with China. He contended 
that this is not a strong enough approach 
because there are no consequences to the 
actions. He said the cybersecurity “alarm” has 
been going off for years and noted that little 
was done to make the necessary changes. He 
asserted that the government is responsible for 
providing for the common defense and 
contended that the responsibility includes 
defending its cyberspace. He urged Congress, 
specifically the Senate, to act and pass the bill 
that the House previously passed. He 
concluded the government networks are the 
“digital frontier” and contended that the 
government must safeguard it.  

 
Assistant Secretary of Homeland Security Andy 
Ozment expressed concern with the recent 
compromise at OPM. He said he is dedicated 
to making sure that the necessary steps are 
taken to protect the federal workforce and to 
“drive forward” the cyber security of the 
federal government. He contended that both 
the public and private sectors are “now making 
up for about 20 years of underinvestment in 
cybersecurity.” He noted that this is a complex 
problem without a simple solution. He 
explained that adequate cybersecurity is 
multifaceted combining many different security 
measures. He noted that under legislation 
passed by Congress last year federal agencies 
are responsible for their own cyber security. He 
explained that DHS helps agencies by 
providing Continuous Diagnostics and 
Mitigation (CDM) programs. He said DHS 
measures and motivates agencies to promote 
the best practices. He explained that DHS also 
serves as a “hub” for information sharing. He 
stated that DHS provides response assistance 
when agencies suffer a cyber-intrusion and 
contended DHS provides security through 
both Einstein and CDM. 
 
He explained that the first line of defense 
against cyber threats is the Einstein system, 
which protects agencies at their perimeters. He 
said that Einstein 1 records all traffic and 
anomalies in the system. He explained that 
Einstein 2 has the ability to track suspicious 
users based on a watch list. He noted that 
Einstein 2 does not stop the user but “sounds 
an alarm” if the user is accessing material. He 
concluded that Einstein 1 and 2 screen about 
90% of all federal and civilian traffic. He said 
that Einstein 3a is the latest installation of the 
program. He explained that Einstein 3a has the 
ability to block users from accessing materials. 
He noted that this system currently protects 
45% of the civilian government. He said 
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Einstein 3a can only block attacks that it knows 
about. He noted that it is a necessary provision 
but is not sufficient for protecting the civilian 
government. The CDM is working with the 
Einstein program to help address any obstacles. 
He expected CDM 1 to cover 97% of 
government agencies by the end of the fiscal 
year. He thanked Congress for the legislation is 
passed in 2014. He contended that additional 
legislation is needed.  He stressed the 
importance of passing both information 
sharing and Einstein legislation. He noted that 
federal agencies are a “rich target” that will 
continue to encounter cyber intrusions.  

 
Government Accountability Office (GAO) 
Information Security Issues Director Gregory 
Wilshusen stressed the need for the effective 
implementation of information security 
programs at federal agencies. He noted that 
since 1997 the U.S. has designated cyber 
security as a high-risk area. He said that in 2003 
the area was expanded to include computerized 
systems supporting the nation’s critical 
infrastructure. He explained that in 2015 the 
area was further expanded to protect the 
privacy of personally identifiable information. 
He stated that most federal agencies face 
challenges securing the computer networks and 
systems, such as designing and implementing 
risk-based cyber security programs. He noted 
that agencies continue to have problems in 
assessing risks, developing and implementing 
security controls and monitoring results. He 
said another challenge for agencies is the 
reliance on contractors to perform numerous 
IT services.  
 
OPM Breach Hearing 
 
Key Points: 

 The House Oversight and Government Reform 
Committee held its second hearing on the 

OPM breach and examined the event in 
greater detail 

 The Committee also heard testimony on a 
“flash audit” conducted by the IG 

 
On June 24, 2015 the House Oversight and 
Government Reform Committee held a hearing 
entitled “OPM Data Breach: Part II.” Topics 
discussed included, but were not limited to: 
(1)scope of the data breach; (2) November 
2013 breach of security and documents taken; 
(3) disagreements between OPM leadership 
and the Inspector General’s Office; (4) 
connections between contractors and the 
breach; (5) bonuses paid to leadership; (6) 
detection and timing of the breaches; (7) 
services provided to victims of the breach; (8) 
contract for providing services to breach 
victims; (9) responsibility/accountability for the 
data breach; (10) new system versus old system; 
(11) foreign nationals. 
 
Chairman Jason Chaffetz (R-UT) stressed the 
$529 billion that the federal government has 
spent on Information Technology (IT) since 
2008. He noted the size of the Office of 
Personnel Management (OPM) security breach. 
He said that he is concerned about the 
uncertainty about how the breach came about 
as well as the numbers of people affected. He 
noted the threat posed by foreign entities 
possessing personal information of federal 
employees. He highlighted the concerns of 
federal law enforcement officers. He noted 
OPM’s efforts to update its systems but noted 
the failure to inform the Inspector General’s 
(IG’s) office about efforts. He noted the IG’s 
comments about OPM’s failure to fully 
understand the scope of the agency’s IT 
shortfalls. Chaffetz expressed concern for the 
“sole source contract” for the security 
improvements at OPM. He emphasized his 
confusion regarding why information from 
Standard Form 86 (SF86) forms was present on 
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the network to be hacked, even for non-active 
background investigations. He observed that 
the “legacy systems” in place are shockingly out 
of date and highlighted an article from 1963 
regarding the implementation of the current 
system, COBOL. He asserted that OPM is at 
fault for the data breach. He highlighted the 
audit performed by the IG’s office of OPM.  
 
Ranking Member Elijah Cummings (D-MD) 
stressed the threat posed by “foreign cyber 
spies” and discussed the millions of attempts 
each month to gain personal data. He 
expressed support for further understanding 
the role of the contractors in the data breach. 
He noted the slow response of USIS to 
questions he had posed seven months ago. He 
highlighted the impacts of the USIS data 
breach, and expressed concerns about the slow 
response to his questions. He stressed his hope 
that employees affected by the USIS breach 
were promptly informed. He questioned the 
bonuses paid to USIS executives rather than 
enhancing cyber security measures. He posed 
questions about the KeyPoint data breach and 
the role of information obtained from the 
KeyPoint breach to the OPM data breach. He 
noted remarks of Ms. Katherine Archuleta 
(U.S. Office of Personnel Management) 
regarding the use of compromised KeyPoint 
data to hack into OPM. Cummings stressed his 
concerns for contractors’ “inadequate 
safeguards.” He noted the need to update 
legacy systems. 
 
U.S. Office of Personnel Management Director 
Katherine Archuleta expressed her support for 
the concerns of the committee and of federal 
employees. She acknowledged that OPM needs 
to “dramatically accelerate” the process of 
updating the agency’s systems. She stressed the 
$70 million put toward the improvement of 
network security controls. She highlighted 
additional firewalls, restricting remote access, 

continuous monitoring of all connections, and 
the implementation of monitoring systems for 
Malware. She noted OPM’s utilization of 
encryption when possible. She added that 
encryption would not have prevented the OPM 
data breach because the breach utilized a 
compromised credential. She highlighted praise 
OPM received from the IG’s office for positive 
steps that OPM has taken in cyber security. 
Archuleta stressed the difficulty of shutting 
down systems, which the IG had suggested. 
She noted that OPM has taken steps to 
shutdown systems where possible while still 
providing services. She added that further 
protections to mask and redact data as well as 
the addition of a new cyber security advisor 
charged with mitigating future incidents. She 
added that OPM is working with private sector 
companies that have experienced data breaches 
in order to improve cyber security. She stressed 
her commitment to working diligently to 
investigate the breach and take steps to inform 
effected employees as well as provide the 
committee with accurate data. She contested 
reports in the press regarding the number of 
employees impacted by the breach. She 
highlighted the number of individuals with 
compromised personnel records of 4.2 million 
people. She added that she is unable to offer a 
specific number affected by the breach of 
background check data. She stressed the active 
review of breached data between the two 
breaches. She explained that she will provide 
detailed information when it is available. 
 
OPM Inspector General Patrick E. McFarland 
explained the “massive overhaul” of the OPM 
data infrastructure to move data to a new 
system, which he called “The Shell.” He noted 
that there are many steps that can be taken to 
secure the current IT environment at OPM 
rather than totally moving away from the 
current legacy systems. He highlighted a “flash 
audit” performed by the IG, which identified 
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issues with OPM’s understanding of the scope 
of the project. He added that OPM has not 
properly conducted basic planning steps, and 
therefore does not have an accurate 
understanding of the project. He stressed that 
OPM does not fully understand the costs or 
timeframe for the full project. He expressed 
concerns about the “sole source contract” that 
OPM has utilized for the IT security update. 
He noted his support for OPM to pursue an 
Office of Management and Budget (OMB) 
business case proposal before moving forward 
with the project. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Cassidy 
Dennison and Will Nisbet contributed to this section. 
 
This Week in Congress was written by Laura 
Simmons.  
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